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Limtations--Minicipalities--Notice--Mtions judge erred in
di sm ssing action against nmunicipality on notion for summary
j udgnment on ground that notice under s. 284(5) of Mnicipal Act
was defective as it did not specify date or |ocation of
accident--Notice not required to specify date or |ocation of
accident if it gives nunicipality enough information to permt
it to investigate accident and take any necessary corrective
action--Wether plaintiff's notice conplied with s. 284(5)
rai sing genuine issue for trial--Minicipal Act, R S O 1990, c.
M 45, s. 284(5).

The plaintiff clainmed that she broke her | eg when she sli pped
and fell on an icy sidewalk in front of her neighbour's hone.
She gave the defendant city witten notice of her claimwthin
seven days of the accident as required by s. 284(5) of the
Muni ci pal Act. On a notion for sunmary judgnment brought by the
def endant, the notions judge dism ssed the action on the ground
that the notice was defective because it did not specify the
date or the location of the accident. The plaintiff appeal ed.
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Hel d, the appeal should be all owed.

Per Laskin J.A (Gsborne A.C.J.O concurring): Awitten
noti ce does not always have to set out the tinme and place of
the accident in order to conply with s. 284(5) of the Act.
Whet her a notice conplies with s. 284(5) should be consi dered
in the light of the purposes of the section. These purposes are
to give the nunicipality a reasonable opportunity to
i nvestigate the accident and take any necessary corrective
action to prevent a simlar occurrence. As long as a claimant's
notice gives enough information about the claimto permt the
muni ci pality to achi eve these purposes, it will conply with s.
284(5). The courts should read the notice generously, bearing
in mnd that the tine to deliver it is brief and that in many
cases it will be prepared by a person w thout |egal training.
Whet her the plaintiff's notice contai ned enough information to
conply with s. 284(5) raised a genuine issue for trial, and
shoul d not have been decided on a notion for sunmary judgnent.

Per Austin J.A (dissenting): The plaintiff's notice was
defective. It provided neither the tinme nor the place of the
occurrence and the signature was virtually illegible. A notice
w Il not be sufficient nmerely because it provides the
muni cipality with sufficient information to enable it to
commence its own investigation to determne the tinme and
| ocation of the occurrence. Even if that were the standard, the
plaintiff did not neet it, the legibility of her signature
bei ng at best highly debat abl e.

Peckham v. M ssissauga (City) (1998), 45 MP.L.R (2d) 279
(Ont. Dv. ¢&.), consd

O her cases referred to

Bozak v. Eagle Creek (Rural Municipality) (1965), 53 D.L.R
(2d) 170, 52 WWR 472 (Sask. C A ), affd (1967), 62 D.L.R
(2d) 64n, 60 WWR 764 (S.C.C); Filip v. Waterloo (Cty)
(1992), 98 D.L.R (4th) 534, 12 CR R (2d) 113, 41 MV.R
(2d) 190, 12 MP.L.R (2d) 113 (Ont. C. A ); Mttick Estate
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v. Ontario (Mnister of Health) (2001), 52 OR (3d) 221 (C. A)

Statutes referred to

Muni cipal Act, RS . O 1990, c. M45, s. 284 [as am S.O 1996
c. 32, s. 54]

Proceedi ngs Agai nst the Ctown Act, R S. O 1990, c. P.27

Rural Municipalities Act, S. S. 1960, c. 50

APPEAL from a judgnment dism ssing an action against a
muni ci pality.

Janmes D. Singer, for appellants.
T.G Andrews, for respondents.

[1] LASKIN J. A. (OSBORNE A.C. J. O concurring):--The appell ant
Donna Myshrall clainms that on January 24, 1998 she slipped and
fell on an icy sidewalk in front of her neighbour's hone in the
City of Toronto and broke her leg. Under s. 284(5) of the
Muni ci pal Act, R S. O 1990, c. M45, any person who wants to
sue a nmunicipality for injuries caused by ice or snow on a
si dewal k must give the nunicipality witten notice "of the
claimand of the injury conplained of" within seven days of the
accident. Ms. Myshrall gave the City of Toronto witten notice
of her claimw thin the seven-day period prescribed by the
statute.

[ 2] However, on a notion for sumrmary judgnment brought by the
Cty, the notions judge, Nordheiner J., held that the notice
was defective because it did not specify either the date or the
| ocation of the accident. He therefore granted the Cty's
notion and di sm ssed the action.

[3] Ms. Myshrall and her co-plaintiffs appeal. | would all ow
their appeal and permt the action to proceed. In ny opinion,
whet her the notice conplied with s. 284(5) of the Act raises a
genui ne issue for trial.
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Fact s

[4] Donna Myshrall lived at 41 Earnscliffe Road in Toronto.
At about 8 o'clock in the norning on Saturday, January 24,
1998, Ms. Myshrall fell on the sidewalk in front of 39
Earnscliffe Road and broke her |leg. She was taken to the
hospital in an anbul ance where her leg was put in a cast.

[5] A few days | ater she consulted a | awyer who told her that
she had seven days to give the City notice of her claim In her
evi dence, Ms. Myshrall said that she tel ephoned the Gty on
January 31, 1998, a week after the accident, and spoke to Ms.
Heat her Di || abough, who was an adm nistrative assistant in the
Cty Cerk's Ofice. One of Ms. Dillabough's duties was
answering phone calls fromindividuals who may have cl ai ns
against the Cty.

[6] According to Ms. Myshrall, Ms. Dillabough spent severa
m nut es asking her a series of specific questions. Ms. Myshral
answered by telling Ms. Dillabough her nane, her address, where

she fell, and what caused her to fall--the icy sidewal k. M.
D | I abough then told Ms. Myshrall to send a witten notice of
her claim-"just do up a brief description . . . that wll be

fine"--to the Metropolitan Toronto O erk, Novina Wng. After
speaking to Ms. Dillabough, Ms. Myshrall hand-wote a notice of
her claim signed it at the bottomand faxed it to Novina Wng.
The notice read:

Attention Novi na Wng

On Saturday norning | was on ny way out the door. | was on
the sidewal k in front of my nabours [sic] house. | fell on
the Ice on the sidewal k, and broke ny leg. | was unable to
call the Cty Cerks Ofice untill today for I have a cast
all the way up to the top. Today is friday, Jan. 31/98.

cal l ed Heather Dillabough. She ask nme to fax a note to you.

| would Iike to put in a claimof notice.

Yours Truly,
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D. Myshral

[7] Ms. Dillabough acknowl edges that the City received the
fax on January 31, 1998, within the seven-day period prescribed
ins. 284(5) of the Act. However, the Cty took no steps to
investigate the accident. In her affidavit sworn 15 nonths
after the accident occurred, Ms. Dillabough said that she
recei ves over 1,000 phone calls a year. Though she does not
deny that Ms. Myshrall called her, she has no recollection of
the conversation. She said that she read Ms. Myshrall's fax but
did not act on it because it had no address, no tel ephone
nunber, no accident |ocation and a signature that was hard to
read. She contended that the City could not investigate M.
Myshrall's claimuntil it received the statenent of claimon
March 31, 1998. By then, an investigation wuld have been
poi ntl ess because the condition of the sidewal k woul d have
changed.

Anal ysi s

[ 8] Section 284(1) of the Minicipal Act inposes a duty on a
muni cipality to keep its roads and sidewal ks "in repair".
Persons wishing to sue a nmunicipality for breach of this duty
must give witten notice of their action. The notice
requirenent is set out in s. 284(5):

284(5) No action shall be brought for the recovery of the
damages nentioned in subsection (1) unless notice in witing
of the claimand of the injury conpl ai ned of has been served
upon or sent by registered mail to the head or the clerk of
the corporation, in the case of a county or township within
ten days, and in the case of an urban nmunicipality within
seven days, after the happening of the injury, nor unless,
where the claimis against two or nore corporations jointly
liable for the repair of the highway or bridge, the
prescribed notice was given to each of themw thin the
prescribed tine.

[9] Under s. 284(6), the court has the power to relieve
agai nst an insufficient notice or the absence of notice
al together, but this curative provision does not apply to
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injuries caused by snow or ice on a sidewal k. Section 284(6)
r eads:

284(6) In the case of the death of the person injured,
failure to give notice is not a bar to the action and, except
where the injury was caused by snow or ice upon a sidewal k,
failure to give or insufficiency of the notice is not a bar
to the action, if the court or judge before whomthe action
is tried is of the opinion that the corporation inits
def ence was not prejudiced by the want or insufficiency of
the notice and that to bar the action would be an injustice,
even if reasonabl e excuse for the want or insufficiency of
the notice is not established.

[ 10] Because ice on a sidewal k caused Ms. Myshrall to fal
and break her |eg, she cannot rely on s. 284(6) of the Act. Her
fax of January 31, 1998 had to neet the requirenments of s.
284(5). In concluding that it did not, the notions judge relied
on the decision of the Divisional Court in Peckhamv.

M ssissauga (Cty) (1998), 45 MP.L.R (2d) 279, where
Cunni ngham J. said in a brief oral judgnent at p. 280:

| f the purpose of the notice provision of section 284(5) of
the Municipal Act is to provide the municipality wwth a fair
opportunity to investigate the occurrence then surely such
notice ought to set out with clarity the injury conpl ai ned
of, the tinme and the place of the occurrence.

[11] If Peckham neans that to conply with s. 284(5) a witten
notice nust always set out "the tinme and place of occurrence",
then | respectfully disagree with the judgnment. Section 284(5)
requires only that the injured claimant give "notice in witing
of the claimand of the injury conplained of". | do not think
that courts should enbellish the notice by insisting that it
contain particulars not specified in the section. Had the
Legi slature wanted to nake the tine and place of the accident
mandatory ingredients of the notice, it could have done so. As
it is, many courts have called for legislative reformof s.
284(5), commenting on how stringent and uncertain its
requirenents are and how it can often work an injustice. See
for exanple Filip v. Waterloo (GCty) (1992), 98 D.L.R (4th)
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534, 12 MP.L.R (2d) 113 (Ont. C. A).

[12] | agree with these comments and therefore | cannot
subscribe to an interpretation of s. 284(5) that places even
nore hurdles in the way of an injured claimant. Wether a
notice conplies with s. 284(5) should be considered in the
I ight of the purposes of the section. These purposes are to
give the nmunicipality a reasonable opportunity to investigate
the accident and take any necessary corrective action to
prevent a simlar occurrence. As long as a claimant's notice
gi ves enough information about the claimto permt the
muni ci pality to achi eve these purposes, it will conply with s.
284(5). Moreover, the courts should read the notice generously,
bearing in mnd that the tinme to deliver it is brief and that,
in many cases, it will be prepared by a person w thout | egal
trai ni ng.

[13] My coll eague Goudge J. A took a simlar approach to the
notice provision in s. 7(1) of the Proceedi ngs Against the
Crown Act, RS . O 1990, c. P.27. See Mattick Estate v. Ontario
(Mnister of Health) (2001), 52 OR (3d) 221 (C A ). So too
di d the Saskatchewan Court of Appeal in considering the
sufficiency of a notice given under s. 237 of the Rural
Municipalities Act, S.S. 1960, c. 50, a provision that, like s.
284(5) of the Ontario Act, required "notice in witing of the
claimand of the injury conplained of". Although the notice in
that case gave only a vague description of where the accident
happened and did not specify why or when it happened, the court
hel d that the notice was sufficient. Wods J.A. wote:

The statute does not require particulars in so nmany words.
There is no requirenent for a sunmary of the nature of the
proposed action and the facts upon which it is to be based.
The requirenent is for notice of the claimand injury. There
is no requirement that either be spelled out. In ny view, the
present notice is sufficient to enable the nmunicipality to
investigate the matter with a viewto protecting its
interests. It is sufficient to give the defendant a chance to
get the facts while evidence is fresh in the mnds of the

W tnesses. There is no evidence that the defendant was in any
way prejudiced by the formand content of the notice.
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woul d, accordingly, hold that the content of the notice neets
the requirenent of the statute.

See Bozak v. Eagle Creek (Rural Minicipality) (1965), 53 D.L.R
(2d) 170 at p. 173, 52 WWR. 472 (Sask. C. A ), affd (1967),
62 D.L.R (2d) 64n, 60 WWR 764 (S.C.C.).

[ 14] The sufficiency of Ms. Myshrall's fax should, therefore,
be considered in the Iight of the purposes of the notice
requirenent. Viewed in this way, whether her fax contains
enough information to conply with s. 284(5) at |east raises a
triable issue. Her fax put the Gty on notice that she intended
to file aclaim It specified her injury, a broken leg. It
descri bed the cause of the injury, a fall "on the ice on the
sidewal k" and it alerted the Cty to when she fell, on a
Sat urday norning, which could reasonably be taken to be the
Saturday before the notice was faxed.

[15] A trier of fact could find that the Cty had a
reasonabl e opportunity to investigate Ms. Myshrall's acci dent
and take any needed preventive action. The notice says that the
accident occurred "on the sidewalk in front of ny nabours [sic]
house." Al though Ms. Myshrall did not give her neighbour's
address nor indeed her own address or tel ephone nunber, her
signature is legible and she is one of only two Myshralls in
the Gty of Toronto tel ephone book. A trier of fact could
conclude that with little effort the Gty could have
ascertai ned where Ms. Myshrall lived and where she fell.
Therefore a trier of fact could reasonably conclude that M.
Myshrall's fax gave the City enough information to allow the
City to satisfy the purposes of the notice provision. Instead
the Gty did nothing.

[ 16] Moreover, in assessing the sufficiency of the notice, a
trier of fact would be entitled to consider the context in
whi ch the notice was given -- here, Ms. Myshrall's tel ephone
conversation with Ms. D |l abough. The Legi slature has required
that the s. 284 notice be in witing. But a trier of fact need
not consider the witten notice in a vacuum In deciding
whet her the notice nmet the requirenents of s. 284(5) and gave
the municipality a fair opportunity to investigate, the trier
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of fact is entitled to consider the surrounding circunstances.
Here, the trier of fact may be entitled to consider that Ms.
Myshral | tel ephoned and di scussed her claimwith the Cty

enpl oyee responsi ble for adm nistering these clains and
referred to that tel ephone conversation in the notice itself.

[17] For these reasons, | conclude that whether M.
Myshral | 's January 31, 1998 fax conplies with s. 284(5) should
not have been decided by summary judgnent. It raises a genuine
i ssue for trial

[ 18] The appellants put forward two ot her argunents to
preserve the notice: the doctrine of special circunstances and
the principle of estoppel. | agree with the notions judge that
nei ther argunment has any nerit.

[19] The doctrine of special circunmstances permts a party to

be added to an existing action after the expiry of a limtation

or notice period. The doctrine does not apply here where there
was no existing action when the notice was given. Mreover, by
enacting the curative provisions of s. 284(6), the Legislature
has defined when a court will be permtted to relieve agai nst
the requirenments of s. 284(5).

[20] The Gty cannot be estopped fromrelying on s. 284(5).
As the notions judge hel d:

The plaintiff also submts that there is a basis to allege
prom ssory estoppel against the Gty and relies in this
regard on the decision of the Suprenme Court of Canada in
Maracle v. Travellers Indemity Co. of Canada (1991), 3
C.CL.lI. (2d) 186. Even assumng for the nonent that such a
pl ea can be set up against a mandatory limtation period in a
statute, there is no evidence before ne that woul d support
that there were words or conduct of anyone on behalf of the
Cty that was "intended to affect” the |legal relationship
between the City and the plaintiff. Indeed, to the contrary,
the plaintiff was specifically told by Ms. DIl abough of the
need to file the witten claimand of the 7 day period for so
doi ng.
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[ 21] Nonetheless, | would allow the appeal, set aside the
summary judgnent, dismss the CGty's notion and permt the
action to go to trial on the issue whether Ms. Myshrall's
January 31, 1998 fax conplied with s. 284(5) of the Muinici pal
Act .

[ 22] Although the Cty's notion was unsuccessful, it was
nevert hel ess reasonable. | would therefore award the appell ants
their party-and-party costs of the notion for sunmary judgnent
and of this appeal.

[ 23] AUSTIN J. A (dissenting):--Athough | agree with Laskin
J.A that "many courts have called for |egislative reformof s.
284(5) [of the Municipal Act, R S. O 1990, c. M45] comrenting
on how stringent its requirenents are and how it can often work
an injustice", | would dismss the appeal, substantially for
the reasons given by the notion judge.

[24] | agree with the suggestion of CunninghamJ. in Peckham
set out in para. 10 of the reasons of Laskin J. A, that the
pur pose of the notice requirenent of s. 284(5) is to provide
the municipality with a fair opportunity to investigate the
occurrence. Accordingly, the notice ought to set out with
clarity at least the tine and the place of the occurrence. In
t he absence of such particulars, the requirenment of notice
woul d appear to be pointless.

[ 25] The notice sent by the plaintiff by fax is set out in
para. 6 of the reasons of Laskin J.A It provides neither the
time nor the place of the occurrence. The signature is
virtually illegible. Ms. D |l abough described it as foll ows:

The signature was sonewhat illegible, such that | was unable
to determine the precise spelling of the nanme. No | ast nane
was contained in printed letters anywhere on the letter. No
first nane was contained in the letter.

[26] Had Ms. Dil |l abough been able to make out the signature
the plaintiff's address m ght have been determ ned fromthe
Toront o tel ephone book. That however would not have identified
the place of the accident which is said to have occurred "in
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front of ny nabours [sic] house". Nor does the phrase "on
Sat urday norning" provide the nmunicipality wiwth the date or
time of the occurrence.

[27] | do not subscribe to the reasoning of Laskin J.A that
all that is required is to provide the nmunicipality with
sufficient information to enable it to comence its own
investigation to determne the time and | ocation of the
occurrence. Even if that were the standard, | am not persuaded
that the plaintiff would have net it, the legibility of her
signature being at best highly debatabl e.

[28] | would therefore dism ss the appeal, but in the
ci rcunstances, w thout costs.

Appeal all owed.
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